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Chief of Police Greg Terry
Bakersfield Police Department
1601 Truxtun Avenue
Bakersfield, CA 93301

Re BPD Officer-Involved Shooting of Esmeraldo Vivanco on January 18,2024
Bakersfield Police Department Officers Sergeant Keith Cason, Officer Miguel Flores,
Officer Ian Baker, Officer Jose Garcia, Officer Charles Jordan, Oflicer Felipe Maduena,
and Officer Zachary Ward
1301 Chester Avenue Bakersfield, CA
Documented in BPD Report 2024-12998

Dear Chief Terry,

The Kern County District Attomey's Officer-Involved Shooting Committee has reviewed reports and
other materials submitted by your agency regarding the shooting noted above. The Officer-lnvolved
Shooting Committee reviews cases for criminal liability under state law. The findings of the Officer-
Involved Shooting Committee are noted below.

Summary

On January 18,2024, at approximately 02:23 hours the Bakersfield Police Department (BPD) received
an alert from ShotSpotter about shots fired near 1301 Chester Avenue. Officers Kidd and Garcia
responded at 02:28 and contacted a witness who was on a bicycle near the southwest corner of 13th and
Chester. The witness said he heard multiple gunshots near and to the north. After additional officers
arrived a white pickup truck was observed parked facing southbound on Chester. Officers parked their
patrol cars to create cover south and east of the truck. Officers attempted to approach the truck and
contact Esmeraldo Martinez Vivanco who was the solo occupant and in the driver's seat of the truck.
When officers shined a light in the truck he yelled at officers in Spanish and officers saw him
manipulating a rifle. Upon seeing the rifle officers retreated, took cover, and broadcast over the radio
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the suspect was armed with a rifle

Officers called out, in English and Spanish, for Esmeraldo Martinez Vivanco to surrender, or he would
be killed, and he responded in Spanish, "kill me." Esmeraldo Martinez Vivanco started shooting his
rifle at officers at02:34 and he fired at least eight rounds. According to ShotSpotter over 40 rounds
were exchanged between officers and Esmeraldo Martinez Vivanco. Esmeraldo Martinez Vivanco
received multiple gunshot wounds but was still moving and alert inside the truck. Officers Baker,
Garcia, Jordan, Maduena, and Ward discharged firearms during this exchange of gunfire. There was a
pause in the shooting and Officer Flores, a Spanish speaking officer, took a position behind a patrol car
but close to Esmeraldo Martinez Vivanco. Officer Flores ordered Esmeraldo Martinez Vivanco to
surrender in Spanish multiple times, but he did not comply with orders. Officer Flores saw Esmeraldo
Martinez Vivanco raise his rifle and Officer Flores reacted by discharging 4-5 rounds at Esmeraldo
MartinezVivanco, however, he was still moving and alert inside the truck after Officer Flores
discharged his firearm. Officer Ward contacted a witness in a nearby parking garage who said he saw
the guy in the truck with a grenade in his hand earlier. Sergeant Cason was positioned across the street
between two businesses. At 02:48, when Esmeraldo Martinez Vivanco raised his rifle with his finger on
the trigger Sergeant Cason fired one round striking and killing Vivanco. The threat to public safbty
lasted at least 25 minutes. When officers searched Vivanco's truck they located a rifle with a scope,
twenty-seven spent shell casings, an extra ammunition clip.

Legal Prtnciples and Analysis

A peace officer may use reasonable force to arrest or detain someone, to prevent escape, to overcome
resistance, or in self-defense. If a person knows, or reasonably should know, that a peace officer is
arresting or detaining him, the person must not use force or any weapon to resist an officer's use of
reasonable force. It is a person's duty not to delay or resist a lawful attempt by an officer to arrest or
detain. (Penal Code section 834a; CALCRIM 2670) In this case, Esmeraldo Martinez Vivanco knew or
reasonably should have known that police officers were attempting to detain or arrest him as there were
multiple officers near his truck, he responded orally to attempts to speak but he refused to exit his
vehicle and he took the affirmative step of firing multiple rounds from his rifle at officers and raising his
rifle on two other occasions. Thus, in this case officers were justified in using reasonable force to arrest
or detain Esmeraldo Martinez Vivanco.

An officer with reasonable cause to believe a crime is committed or a person is a danger to others may
use reasonable force to affect arrest or detention, to prevent escape, or to overcome resistance.
Tennessee v. Garner (1985) 471 U.S. l; Graham v. Connor (1989) 490 U.S. 386; see a/so Penal Code
section 835a(b). An officer may use deadly force upon another person only when the officer reasonably
believes, based on the totality of the circumstances, that such force is necessary to defend against an
imminent threat of death or serious bodily injury to the officer or another person. (CA Penal Code
section 835(c)(l XA)) When evaluating the use of deadly force, one must decide whether the officers'
beliefs and actions were objectively reasonable under all the circumstances known to him or her, as they
appeared at the time. "The calculus of reasonableness must embody allowance for the fact that peace
officers are often forced to make split second judgments - in circumstances that are tense, uncertain, and
rapidly evolving- about the amount of force that is necessary in a particular situation." Grahum
v.Connor, supra at pp. 396-397 . "The 'reasonableness' of a particular use of tbrce must be judged from
the perspective of a reasonable officer on the scene rather than with the 20120 vision of hindsight."
(Groham v. Connor, supra at p. 396.) For the use of deadly force to be "objectively reasonable," the
officers must have probable cause to believe that the suspect posed a significant threat of death or
serious physical injury to an officer or others.
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Otljcers lan Bakei. Jose Garcia. Charles Jordan. Felipe \,ta,"Lrenr. anll Zachlrr \\'ard r.lischarg*d their
duty' u'capons as a direct result ol'[:smeraldo Martincz Vivanctr ,.lisclrarging his rit]e in the din-'ution of
otficers. Further. allthe ofticers on rcenc $cre at risk ol'death (ir grc.rt krdilr iniury as rrcll a: rnr:rnhcrs
of the public on the street and inside nearbl buildings hccausc I:snreraldo \lirninez Virancrr tirc.i
multiplc rounds from a high-porvered rille. All thc olficcrs ucrc justitied to act in selt:del'ensc- dct'ense
of others. artd protection of the public in discharging their l'ireanns. Otficer i\liguel l:lores attcnrl'rtcd to
convince Esmeraldo \{ar-tincz Vivanco to surrender himself alier he had discharged his ritle at otlicers
and afler olficers tired at him- Houer.cr. Vivunco i-rnored Otliccr Flores' colnmands and raised lris rifle
torvards Oflicer Flores. (Xiicer l-lorEs. having lull knuuledgc that l:smeraldo ]v{ar"tinez Vivanco had
alread-v* tiretl at oflicers, and had igrrored his conrmands to sunender. and that theS'uere locatcd in a
husv area uus justit'ied lo aet in sell:delcnsc. defense ot'othrrs. and protcction irl'Ihe puhlie. rrhen hc
discharged his rif'le at Esmeraldo iv{artinez Vivanco. Sergeant ("rson obscn'cd [:srneraldo Nlurtinr:z
Vivanco raise his ril'le. Sgt. Casurr had knonledge that l:smrraldo llaninez Virr.rnco had previousll
flred his rit'le at t:fficers nnd had tailed tu _r-icld to offics'rs' c{}min*nds to surrenrlcr arrd hld ohscnerl his
choice to aggressivell' cont'ront lau' cntirrcernent. Sgt. Cason acted undcr a r*as{)nahle beliet'that therc
\4as an irnminent lhreal of death or scrious Lrodilr, iniur) to all the oIl-rcers in the area as uell a-s ll.tr"'

general puhlic. Therefore. Sergcant ('ason rrasiustilied h1 sclt--rlct'ense. rleli'nse of others. artd

protection ol'the puhlic u'hen he discharged his rille.

Where potential dangerous. emergenc)' conditions. trr other erigr'nt circurnstanccs cxist. the (-illilirrnia

Courts eif Appeal har,e noted that the L'nited Statc's Suprcmc Coun's Ua1i,',i1ion r'l'reasrxahlencss is
comparativel.v generous to the policc. l'he court in Brol'n noted that in elt'ect. "'thc Suprc'me ('ourt

intends to surround the police u'ho make these on-the-spol choiccs in dangenrus situulions rl ith a lairll'
rvide zone ol'proteclion in close cascs. ,\ police otllcer's usc ot'.leadlr lirrce is rcasonablc iithe ult]cer
has probable cause to btsliele that the suspect poses a signil'icant threat ol'deuth or serious phlsicll
injurytotheofllcerorothers.'l'hus.anotticerma):ru'asonatrll'usedcadll lirrcerrhenhe orshc
confronts an arrned suspecl irr close proximit3' *hose octions intlieats an intertt lo iltl$ek. tBrrnln t'.

Ransx'eiler (10()q). t7l ('al.App..lth 5!6 al p.518.i.,\dditional arrallsis. pursuant to C'alikxria Penal

Code section 835a. permits deadlr lirrce when the olficsr reasorubll' believcs it is necersary. hascd upon
a totalil-t ot'the circumstances. to detbnd thcmsel"'e.s or othcrs against an imrnincnr threat ultleath or
serious krdilf injurl. In this case. olJiccrs did not tlre thcir dutr ueapons until alier [ismcraldo \'l;.rrrinez

Vir,anco shot at ot't-rcers and thc ,,ltlicers that firgd thcir weapons onlr actcd lrr slop the threat crcuted h-v-

Esmeraido Martinez Vivanco. Ol)iccrs onll' used thc t-crrce nccessan to det'cnd againsr the inrminent
threat of death or serious bodilf injurl to the olllcers and thc puh[ic.

Conclusion

-[heactionsof 
Sergeant Keith ('ason" Olhcer lrliguel Flores" Otiicer lan BaLcr. ()tticcr.losc (iaruia.

Otlicer Charles.lordan. Ofticer Felipe \{aduena. antl Olhcer Zacharr \\'lrd trn .l:rnuar} l8. l(}l-l. nere
legall.v justitied as sclf-dcf'ense. prolr-'ction of thc public and dell'nse of olhers undcr ('alilirrnia State
la*'. There is no stale criminal liabilitl'tirr their use oideadl-r iirrce undcr thc cireunrstances rrl rhis case
because the shooting is legalll'.iustiiied.

Sine crelr

('r'nthia.1. Z IIllllllj l'

Kenr Cnunll District Ailorncr
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